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Many personal injury attorneys shy away from dental malpractice claims,

convinced that the potential damages aren't significant enough to warrant

the time and cost involved in pursuing a lawsuit.

But several small-firm lawyers who have represented clients in cases say

it's simply a matter of identifying the right case.

Dental malpractice claims run the gamut - from root canal injuries to nerve

damage to deformity. Other examples of serious injuries include: failure to

diagnose oral cancer; permanent numbness; radiation injuries; nerve damage

to the jaw, lips and tongue; and injuries caused by unnecessary dental

treatments.

Jurors in recent dental malpractice trials have awarded multi- million

dollar verdicts:

A Washington jury last August awarded $14.8 million in damages to a former

cheerleader after a series of dental surgeries left her disabled and

disfigured with her jaw fused shut. The case recently settled for $14.35

million.

A New Jersey jury in March awarded $11 million to the family of a

21-year-old man who died the morning after he had his wisdom teeth removed.

The case settled after trial for a confidential amount.

The New Jersey case "literally was a wrongful death case," claimed David

Mazie, a partner at Mazie, Slater, Katz & Freeman in Roseland, N.J., who

represented the plaintiffs.

Francis Keller, 21, died from suffocation after oral surgery caused

excessive swelling in his mouth. Keller had a hereditary condition that

caused his immune system to react to any trauma to his face or hands by

swelling.

The jury found that Dr. George Flugrad, Keller's oral surgeon, was negligent

for performing the surgery knowing that Keller had an immunity disorder that

should have precluded him from having any dental work.

'Very difficult cases'

In the Washington case, a jury in Spokane decided that Dr. Patrick Collins,

an oral surgeon, was negligent, and sided with Kimberly Kallestad, 29, a

former cheerleader and varsity tennis player.

Kallestad went to Collins after injuring her jaw while sledding. She said he

claimed he had a near-perfect success rate with a surgical technique he had

developed.

Mary Schultz, a solo lawyer in Spokane, Wash., who represented Kallestad,

said this was her first medical malpractice suit of any kind.

Schultz, a former prosecutor whose private practice initially focused on

criminal defense and civil rights, took the case because Kallestad was her

neighbor.

Several attorneys had turned down the case before Schultz agreed to handle

it.

Dental malpractice suits are "very difficult cases," Schultz said, because

it's challenging to explain to jurors how a faulty dental procedure can

cause lifetime injuries.

Kallestad, however, had been left unable to open her mouth after her jaw was

permanently fused, and able to eat only through a straw.

Schultz said she found the case so challenging and rewarding that her

practice is now devoted mainly to medical malpractice claims, including

dental malpractice.

Shocking allegations

Darren Dawson, a plaintiffs' lawyer and partner at Dawson & Albritton in

Greenville, N.C., said that dental malpractice claims are similar to med-mal

cases.

"You look at your elements and want to make sure an injury was proximately

caused by malpractice," he explained.

"In North Carolina, we have to have an expert in the same field review the

facts of the case before we even file; we need an [opinion] that malpractice

had taken place," he said. "Once you have those elements satisfied, it's an

assessment of what damages you can prove. They need to be substantial enough

to justify the filing."

Dawson is representing 11 families in dental malpractice cases he said

clearly meet all those criteria.

According to Dawson, the children named in the suits underwent "baby root

canals" and other painful procedures at a privately owned chain of dental

clinics in North Carolina.

One of the children, Brandon Dilbeck, had 16 pulpotomies and 16 crowns

placed on his teeth in a single setting. He was 5 years old at the time.

Antavia Digsby, also 5, underwent 14 pulpotomies and had 14 steel crowns

mounted on her baby teeth.

Employees at the center allegedly restrained Antavia by tying her down on a

"papoose board," and refused to allow her mother to be in the room.

So far, Dawson has filed two suits in the case, and he expects to file more

shortly. Both suits allege that children underwent painful and unnecessary

dental procedures.

The claims were filed after the clinics' owners agreed to pay $10 million to

the state and federal governments to resolve allegations that they bilked

Medicaid by performing unnecessary dental procedures on poor children.

The first trial is scheduled for this fall. Dawson said he hopes the cases

will settle, but is prepared to litigate each one.

"We believe we can show that the work was in many cases unnecessary and

likewise in many cases excessive," he said.

The fact that the patients were children makes the alleged malpractice more

egregious, Dawson said.

"Any time you are dealing with children it shocks the conscience a little

more," he said.

Questions or comments can be directed to the writer at:
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